Article 4 of the Indonesian Corruption Law stipulates that the return of state financial losses does not eliminate the criminalization of the perpetrators of criminal acts as referred to in Article 2 and Article 3. What about the suspects or defendants who return the results of corruption related to the theory illegitimacy? There are two theories about the illegitimacy which are; the theory of illegitimacy against the formal law and the theory of illegitimacy against the material law. The theory of illegitimacy against the formal law, providing an understanding that an action, act, or activity is said to be against the law when against the rules set in the law. While through the Decision of the Supreme Court, Indonesia adheres to this theory. According to this theory, an action, act, or activity is said to be against the law when it is against the rules established in the law and according to the conditions is a disgraceful act or illegal. The decision of the Supreme Court provides the criteria for the loss of unlawful nature because of the factors of the state not being harmed, the society served and the defendant not making a profit. With the enactment of this theory, the existence of Article 4 of the Indonesian Corruption Law, becomes invalid with the condition that the results of corruption and its benefits have been returned by the perpetrators of corruption.
Introduction
Indonesia has asserted in its constitution as a state of law so that the existence of law becomes important as a basis for carrying out the authority or good relationship between the government and its people and between communities.
1 In ordinary criminal cases, only one individual loses. However, corruption has a detrimental impact on a very broad scale. 2 Thus the objective of the Law is to give justice to everyone and to realize a legal justice it must be understood the nature of the law. 
Theory of Tort
The author asserts that the term used is a crime and not a criminal act or criminal event or offense. Author's argument: First, all laws relating to criminal provisions refer to the nature of criminal acts. For example: Some scholars views related to the meaning of the nature of being against the law are outlined below. There are scholars who call it against the law, the nature of acts against the law. First, according to Dutch, against the law is wederrechtelijk (weder: contrary to, against; recht: law). Second, in the opinion of experts regarding the notion of breaking the law, among others:
1. Simon: Tort means that it is against the law in general. 2. Noyon: Tort means being contrary to the subjective rights of others. 3. Pompe: Tort means contrary to the law in a broader sense, not only contrary to the law but also with unwritten law.
Van Hamel:
Tort is on the ground or without rights/authority.
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Lamintang argues that the difference between experts is partly because in Dutch language Recht can mean legal "and it might mean" rights. "He said, in Indonesian, the word wederrechtelijk means" illegally "which can include the notion" contrary to law objective "and" contrary to other people's rights or subjective law". 6 Hoge
Raad on January 31, 1919, NJ 1919, W. 10365 argued, among others, as follows:
"onrechmatig" no longer only means what is contrary to the rights of others or contrary to the legal obligations of the perpetrator, but also what goes against both morality and propriety in community relations.
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According to the author, by referring to the above view, then acts against the law are acts that have robbed, endangered 5 other people's legal interests, namely: life, body or body, independence, honor, and property. 8 Views or theories or teachings about the nature of the tort law, namely:
A formal view
In short, according to this formal view, it is said that there is an act or action or activity or movement that is against the law, when:
a. These actions or actions or activities or movements have complied with the prohibition of law.
b. If there are exceptions, even this is regulated by law. This means that the action or action or activity or movement is not against the law, it must be strictly regulated in the law.
c. According to this view, law = law (written).
Material view
According to this material view, the action or action or activity is against the law, when:
a. The action or action or activity or movement is not against the law is that the act has been in accordance with the prohibition of law and violates the norms or facts in society.
b. Law is a law and an unwritten law This view is influenced by a well-known civil case, namely the case of LINDENBAUM COHEN ARREST (Arrest H.R. Netherlands 1919).
According to Hoge Raad, the act of breaking the law (onrechtmatige daad) is not only an act that contradicts (wet) the law but also acts deemed from community relations are inappropriate. There are 2 functions of the illegal nature of the procedure:
first, the negative function, the nature of violating the law materially in its negative function is used as the reason for removing the crime from an act outside the law, meaning an act that has been declared prohibited by law but the act can be excluded by an unwritten law so that the deed becomes illegal or becomes a crime. Second, the positive function, the positive function of the material against the law, that is the action or action or activity or movement is not prohibited by law, but by the community it is considered wrong, based on Article 1 clause 1 of the Criminal Code, the principle of legality, is not an act criminal and still cannot be convicted.
Referring to the nature of the law against the material law above, there are several consequences, namely: First, the law regulates that actions or actions or activities or movements are criminal acts, but the public does not criticize, so that actions or actions or activities are not punished. Second, the law does not stipulate that actions or activities or movements constitute a criminal act even though the community denounces, then actions or actions or activities or movements can still not be punished. Third, the law stipulates that actions or activities or movements constitute a criminal offense and the public denounces actions or actions or activities or movements, then actions or actions or activities or movements can be punished. 10 "An action, in general, can be lost in character as tort not only based on a provision in legislation but also based on principles of justice or unwritten and general legal principles; in this case, for example, the factors: the state is not harmed, the public interest is served and the defendant himself does not make a profit". a. The head of the verdict reads: "For Justice Based on the One God"; b. Full name, place of birth, age or date, gender, nationality, place of residence, religion, and occupation of the accused; c. Charges, as contained in the indictment; d. Considerations are arranged concisely about the facts and circumstances along with the evidence obtained from the examination in the court which are the basis for determining the defendant's fault; e. Criminal charges, as contained in the claim letter; f. The article of legislation that forms the basis of convictions or actions and articles of statutory regulations which are the legal basis of decisions, accompanied by burdensome conditions and those that alleviate the defendant (bold and italics from the writer/writer); g. The day and date of the meeting of the panel of judges unless the case is examined by a single judge; h. Statement of the defendant's fault, the statement has been fulfilled by all elements in the criminal act formulation accompanied by their qualifications and convictions or actions are taken; i. The provisions for which case fees are charged by stating the exact amount and provisions concerning evidence; j. A statement that all the letters turned out to be fake or a description of where the falsehood was located, if there was an authentic letter considered false; k. The order that the defendant be detained or remain in detention or be released; l. Day and date of the decision, the name of the public prosecutor, the name of the judge who decides and the name of the clerk; are returned by the suspect or defendant, it can be used as a factor that eliminates the crime against criminal law, so that the suspect or defendant does not need to be punished. The author's argument:
1. for corruption, there must be state losses.
2. This is a logical consequence of the Constitutional Court Decision Number 25/ PUU-XIV / 2016, which briefly decides: 3. The Constitutional Court's ruling abolished, namely by stating that the word "can" in a criminal act of corruption contradicts the 1945 Constitution and does not have binding obligations. 4. Corruption is a material crime and is no longer a formal crime. 5. The meaning of material crime here is that there must be a consequence that is prohibited by law, namely the existence of "state financial loss" or "state economy". 6. Although there is an action or action or activity carried out.
a. against the law, and b. enrich yourself or other people or a corporation has been fulfilled in real terms, c. However, if the consequences are prohibited, namely that it is detrimental to the country's finances or the country's economy has not or has not occurred or cannot be calculated.
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No Longer Considered as Corruption
The return of all proceeds of criminal acts along with the profits obtained from the results of corruption by the perpetrators resulted in no state loss. As the views of the Supreme Court above, the element of crime are no longer fulfilled
The Element of Enrichment
In the author's opinion, the return on the results of corruption can cause the defendant to be disadvantaged, with the following conditions:
1. The suspect or defendant returns all proceeds of corruption; 2. The suspect or defendant returns all bank interest, deposits, the proceeds of profits obtained from the results of corruption; 3. Including here, the wealth of the parties who benefit from actions or actions or corruption activities of the suspect or defendant. This means that the suspect or defendant returns all profits obtained by another party, whether family or corporation, because of actions or corruption activities of the suspect or defendant; 4. In other words, when a suspect or defendant returns only a portion of the proceeds of corruption, which means the suspect or defendant continues to benefit, this is only a mitigating factor and not an offense. Suspects or defendants can still be processed and sentenced.
Benefiting the Society
It can be predicted that by returning all the results of corruption along with interest, the benefits obtained from corruption, then become State funds.
In other words, with the return of corruption results, the State gets fresh funds for financing development, which ultimately can be used by the community. For example for the construction of highways, where people can use the highway to carry out daily activities.
Time and Consequences of Restitution
Referring to the Supreme Court jurisprudence above, the return time can be made:
Before an investigation is conducted
Of course with the return of all the results of corruption along with the profits Thus, by missing out on the law-breaking nature of corruption, it can be said that the case is not corruption.
At the time of the examination before the trial
The return of all the results of Corruption along with the profits obtained by the defendant at the time of the examination in front of the court, then this can be a court decision to release the defendant from all legal claims (onslag van recht vervolging).
1. If the court is of the opinion that from the results of the hearings, the defendant's mistake for the action that was indicted against him was not legally and convincingly proven, the defendant was acquitted.
2. If the court is of the opinion that the act indicted against the accused is proven, but the act is not a criminal offense, then the defendant is free from all lawsuits.
3. In the case referred to in paragraph 1 and paragraph 2, the defendant who is in detention status is ordered to be released immediately as well, except because there are other valid reasons, the defendant needs to be detained.
The defendant should also be returned all the results of corruption along with the benefits obtained by the defendant at the time of the examination before the court, which means missing the lawless nature of corruption, then what was charged was proven, but because of the lawlessness of Corruption, so it was not corruption, is free from all lawsuits (onslag van recht vervolging) and not a free verdict (vrijspraak). Free verdict (vrijspraak) is dropped when one of the elements charged is not convincingly proven.
The Theory of Nigel Walker and Jeremy Bentham
From the theoretical framework, the views of the 2 Scholars below can be used as theoretical analyzes related to the loss of the nature of the law against corruption, calculated it will not succeed or will not be implemented.
The return of all proceeds of CORRUPTION along with the profits obtained by the suspect or defendant, this brings the consequences:
1. Does not cause casualties and/or losses, in this case, there is no state loss.
2. There are still other facilities that are more effective and with fewer losses in dealing with deeds which are deemed despicable, in this case, the state does not need to issue more cost to process, convict and feed drinkers to convicted corruption.
Jeremy Bentham wrote the criminal should not be applied/used if "groundless, needless, unprofitable, or inefficacious.
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Cease of Investigation
The return of all the results of corruption along with the benefits obtained by the suspect or defendant to the State, this has the consequence that the state is not burdened with finance to process and feed suspects/defendants/convicts detained, convicted. The facts in the field between the results of corruption and the return of the results of corruption are not balanced. This means that the costs incurred by the State to process corruption perpetrators are not balanced with the return of state financial losses.
On the other hand, by being processed, the suspect/defendant/convicted party will tend to refuse to return the corruption result and instead prefer to undergo a substitute sentence in the form of imprisonment rather than paying compensation.
When they left LP, they remained rich. Even though the Prosecutor as a state lawyer has the right (or obligation) to do a civil suit to the convicted person, after the court decision has obtained permanent legal force and it is known that there are still property of the convicted person suspected or reasonably suspected of also originating from corruption for the state (see Article 38 C of the Corruption Act), but in reality, until now, there has never been a civil lawsuit from the Prosecutor as a state law to the convicted person.
Conclusion
Based on the description above, it can be concluded that the suspect or defendant who returned the enrichment resulted from corruption along with the benefits he gained with his own awareness, first, it did not fulfill the element of corruption; thus, is not a crime. Secondly, the provisions of Article 4 of the Corruption Law can be deviated or not enforced, with other words not only those which alleviate the defendant's sentence, but the defendant does not need to be convicted or released.
